Because Indigenous peoples see culture as a heritage to be preserved and respected, most typically in a collective form, the existing regime of intellectual property rights appears ill suited to adequately protect the expressions and manifestations of Indigenous culture. 6 Against this background, it is not surprising that the misappropriation of Indigenous cultural heritage has become a source of increasing concern at the international level. 7 Taking note of all of these matters, the United Nations Declaration on the Rights of Indigenous Peoples 2007 establishes, in Article 31, that Indigenous peoples 'have the right to maintain, control, protect and develop their intellectual property over their cultural heritage, traditional knowledge, and traditional cultural expressions'. In light of the centrality of the United Nations Declaration on the Rights of Indigenous Peoples 2007 in the realm of Indigenous rights, Article 31 represents the reference point for any credible discussion of the interlink between the cultural and intellectual property rights of Indigenous peoples. This chapter seeks to contextualise this important provision within the normative framework of the United Nations Declaration on the Rights of Indigenous Peoples 2007. The first part of the chapter will examine the legal and political significance of the United Nations Declaration on the Rights of Indigenous Peoples 2007, discussing the circumstances surrounding its drafting and adoption as well as its normative content. The second part of the chapter will focus on the key provisions of the United Nations Declaration on the Rights of Indigenous Peoples 2007 that are closely connected with Indigenous peoples' intellectual property rights, including those on self-determination and land rights. Special attention will be paid to the content of Article 31 of the United Nations Declaration on the Rights of Indigenous Peoples 2007, highlighting the progressive character of this provision in relation to the intellectual property rights regime currently in force at the international level.
THE UNITED NATIONS DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES 2007
The adoption of the United Nations Declaration on the Rights of Indigenous Peoples 2007 marked a crucial moment in the history of the relationship between Indigenous peoples and international law. While for centuries Indigenous peoples remained invisible to international law and institutions, 8 with the adoption of the United Nations Declaration on the Rights of Indigenous Peoples 2007 international law turned into an instrument of protection of Indigenous rights, seeking to guarantee the very 'survival, dignity and well-being' of these peoples. 9 It is, therefore, not surprising that many welcomed the establishment of this important instrument as a triumph for justice. 10 That said, the United Nations Declaration on the Rights of Indigenous Peoples 2007 does not only carry historic and symbolic value but is of enormous practical significance for Indigenous peoples. It is the most comprehensive and progressive instrument concerning Indigenous rights in international law, as well as the only document of universal scope focusing on these rights. 11 The two International Labour Organization conventions protecting the rights of Indigenous peoples contain less ambitious provisions than those enshrined in the United Nations Declaration on the Rights of Indigenous Peoples 2007, and have been poorly ratified, leaving the majority of the world's Indigenous peoples without effective protection. 12 Similarly, the legal regimes developed by generic UN human rights bodies are inevitably limited by the fact that their respective instruments are not designed to address specifically the full range of claims advanced by Indigenous peoples. 13 In light of such concerns, it is obvious that Indigenous peoples regard the United Nations Declaration on the Rights of Indigenous Peoples 2007 as a fundamental legal tool for the protection of their rights internationally. Whether the United Nations This is particularly true with regard to the jurisprudence developed by the Human Rights Committee (HRC) and Committee on the Elimination of Racial Discrimination (CERD) within the framework of, respectively, the International Covenant on Civil and Political Rights (ICCPR) and the International Convention on the Elimination of All Forms of Racial Discrimination. The HRC did so by promoting a progressive interpretation of the right to culture included in Article 27 of the ICCPR. In particular, it recognised that 'culture manifests itself in many forms, including a particular way of life associated with the use of land resources, especially in the case of indigenous peoples ', General Comment No. 23 (art. 27) , UN Doc. CCPR/C/21/Rev.1/Add.5 (1994). CERD, instead, focused more prominently on the issue of land rights, regularly requesting that States Parties 'recognize and protect the rights of indigenous peoples to own, develop, control and use their communal lands, territories and resources', General Recommendation XXIII on Indigenous Peoples, UN Doc A/52/18 (1998). For an overview of the contribution of human rights instruments to the recognition and promotion of Indigenous rights in international law see Patrick Thornberry, Indigenous Peoples and Human Rights, Manchester: Manchester University Press, 2002. Declaration on the Rights of Indigenous Peoples 2007 may also be seen as an authoritative and influential legal document depends, however, on a number of additional considerations. In particular, special attention needs to be paid to the legal status of the instrument, which, being adopted by means of a Generally Assembly resolution, does not per se produce legally binding obligations. Before tackling this crucial question, the next section will provide an overview of the history of the United Nations Declaration on the Rights of Indigenous Peoples 2007, as this has important implications for its overall political and legal force.
The History of the United Nations Declaration on the Rights of Indigenous
Peoples 2007 The history of the process leading to the adoption of the United Nations Declaration on the Rights of Indigenous Peoples 2007 can be divided into three key stages: first, the opening up of the UN system to the claims of Indigenous peoples; secondly, the broad identification of the legal regime concerning Indigenous rights; and, thirdly, the actual adoption of the document and its affirmation on a global scale. The first significant event within the UN took place in the early 1970s, when the Sub-Commission on Prevention of Discrimination and Protection of Minorities (Sub-Commission) appointed Special Rapporteur José Martínez Cobo to undertake a comprehensive study on the situation of Indigenous peoples. 14 With this initiative, and for the first time since its establishment, the UN resolved to address the 'Indigenous question', reversing a tradition of injustice and discrimination against Indigenous peoples. Following the completion of this important study, the Working Group on Indigenous Populations (WGIP) was created as a subsidiary body of the Sub-Commission with the task of reviewing normative developments pertaining to the human rights of Indigenous peoples. 15 The completion of Cobo's study and the creation of the WGIP indicate that by the mid-1980s the human rights claims of Indigenous peoples had received formal recognition within the UN structure. The next step consisted of designing a new legal regime which would concern specifically Indigenous rights. Although the WGIP had not been established with the task of producing a document on the rights of Indigenous peoples, its five independent members decided in 1985 that 'the time had come to begin the preparation of a draft'. 16 The first draft was completed in 1993 with the decisive contribution of Indigenous peoples' representatives. A year later, the document was adopted by the Sub-Commission and sent to the Commission on Human Rights (Commission). 17 When the draft reached the Commission several States expressed their concerns about its radical content. These objections led the Commission to set up a subsidiary organ, the Working Group on the Draft Declaration (WGDD), for the sole purpose of further elaborating the text of the draft. 18 The establishment of the WGDD represents the beginning of the third, and crucial, stage in the history of the United Nations Declaration on the Rights of Indigenous Peoples 2007. Two elements characterised the work of the WGDD. Firstly, the direct and influential participation of Indigenous representatives to the sessions of this body, a circumstance which will be further discussed below; and, secondly, the length of the relevant negotiations. Because of the controversies surrounding important provisions such as those on self-determination and land rights, the WGDD took more than ten years before agreeing on a final text of the draft and sending it to the newly created Human Rights Council (Council) Under the complexity and dynamism of contemporary international law-making, soft law cannot be simply dismissed as non-law. Instead, its value should be evaluated taking into account two fundamental elements. First, international standards may well emerge as a result of the interplay of different instruments, regardless of their nature. 22 It follows that special attention should be paid to the relationship between soft law and existing hard law. Secondly, the category of soft law includes, among other instruments, inter-State conference declarations, UN General Assembly resolutions, codes of conduct, guidelines, and the recommendations of international organisations. It is, therefore, clear that various soft law instruments will have different legal significance, as well as different degrees of effectiveness. This assertion goes far beyond the limited formal aspect of the instrument concerned. More importantly, it refers to, inter alia, the different contexts within which an instrument is adopted, the circumstances which have led to its establishment, its very normative content and the institutional setting within which it exists. With this in mind, the following two sections will discuss two central features of the United Nations Declaration on the Rights of Indigenous Peoples 2007 which made an important contribution to enhancing its legal status and, consequently, its overall value.
The Legitimacy of the United Nations Declaration on the Rights of Indigenous
Peoples 2007 The first point to underline is that under UN practice a declaration is 'a formal and solemn instrument, suitable for rare occasions when principles of great and lasting importance are being enunciated'. 23 Thus, the principles underlying the United Nations Declaration on the Rights of Indigenous Peoples 2007 are already vested with special value. That said, it is the combination of three additional elements that enhances significantly the legitimacy of the document. In this regard, it has been aptly observed that soft law and hard law are connected and intertwined to such an extent that sometimes it may be difficult to draw clear-cutting distinctions between the two. For example, soft-law instruments may have a specific normative content that is actually 'harder' than certain 'soft' obligations included in some treaties, and, equally importantly, that non-binding instruments may provide for supervisory mechanisms characteristic of hard law texts. See, Dinah Shelton, 'Law, Non-Law and the Problem of "Soft Law"' in Dinah Shelton (ed. gestation period certainly reflects the complexity of the issues at stake. However, it also indicates that significant efforts were made to produce a document capable of responding to the claims of Indigenous peoples while remaining acceptable to States and in accordance with international law. The result of such a collective effort certainly carries special value.
Secondly, the value of the United Nations Declaration on the Rights of Indigenous Peoples 2007 is further strengthened by the exceptional support it received within the United Nations system. Such a support did not come exclusively from those UN human rights bodies directly involved in the production of the United Nations Declaration on the Rights of Indigenous Peoples 2007. The General Assembly, for one, constantly supported the project. After establishing, in 1993, the First Decade of the World's Indigenous People (1994) (1995) (1996) (1997) (1998) (1999) (2000) (2001) (2002) (2003) (2004) , it encouraged the Commission on Human Rights to consider the draft declaration produced by the Sub-Commission with a view to achieving its final adoption within the Decade. 25 However, once it was realised that this would not be possible, the General Assembly established the Second Decade of the World's Indigenous People (2005) (2006) (2007) (2008) (2009) (2010) (2011) (2012) (2013) (2014) (2015) and urged 'all parties involved in the process of negotiation to do their utmost to … present for adoption as soon as possible a final draft United Nations declaration on the rights of Indigenous peoples'. 26 31 The third element that enhances the legitimacy of the United Nations Declaration on the Rights of Indigenous Peoples 2007 is the direct and significant participation of Indigenous peoples' representatives in the relevant drafting process. It was noted that Indigenous representatives participated in the sessions of both the WGIP and WGDD. At this point, it should be emphasised that Indigenous organisations were allowed to participate in these meetings regardless of their consultative status with the Economic and Social Council (ECOSOC), notably an uncommon circumstance by UN standards. 32 This remarkable outcome is in line with modern calls to enhance 'popular participation' in law-making processes in order to promote the legitimacy and value of the provisions concerned. 33 It is also important to note that States themselves repeatedly acknowledged that Indigenous participation was not only vital but also necessary to the production of the 
The Normative Content of the United Nations Declaration on the Rights of Indigenous Peoples 2007
The discussion conducted in the previous section suggests that the inclusive nature of the drafting process of the United Nations Declaration on the Rights of Indigenous Peoples 2007, combined with the widespread support that it received internationally, had an important effect on the perceived legitimacy of the document. What remains to be established is whether the provisions of the United Nations Declaration on the Rights of Indigenous Peoples 2007 were laid on a solid legal background, that is to say, whether they are related to existing law or principles of international law, or reflect existing or emerging international law standards. This is an important question, for if the content of the United Nations Declaration on the Rights of Indigenous Peoples 2007 appeared disconnected from existing norms of, generally, international law, and, specifically, international human rights law, the legitimacy and authoritativeness of the text would be seriously undermined.
At the outset, it should be noted that the United Nations Declaration on the Rights of Indigenous Peoples 2007 is the culmination of a long and complex political and normative process. Over this extended period, the drafters could take into account and merge together the diverse legal standards related to Indigenous peoples' rights which had been, and were being, elaborated by different international, regional and national bodies. 35 In a sense, therefore, the United Nations Declaration on the Rights of Indigenous Peoples 2007 did not create a new legal framework, but simply further elaborated on and crystallised one. Looking more specifically at the content of the document, there is a strong connection between its provisions and existing law. For example, a number of rights enshrined in the United Nations Declaration on the Rights of Indigenous Peoples 2007 have already been accepted both under general international law, for example the right not to be subjected to any act of genocide (Article 7 of the United Nations Declaration on the Rights of Indigenous Peoples 2007), and the minority rights regime, for example the right of a group to practise its own cultural traditions and customs (Article 11), and the right to public participation (Article 18). 36 It is true, however, that some provisions of the United Nations Declaration on the Rights of Indigenous Peoples 2007 have stretched existing legal standards, including, for example, those concerning self-determination, and, to a certain extent, land rights. Nevertheless, these developments have received widespread support from various judicial and quasi-judicial bodies of both international and regional character. 37 Equally importantly, they are in line with similar provisions found in other international 35 Willem Van Genugten and Camilo Perez-Bustillo, 'The Emerging International Architecture of Indigenous Rights: The Interaction Between Global, Regional, and National Dimensions ' (2004) 
INDIGENOUS PEOPLES' RIGHTS AND THE INTELLECTUAL PROPERTY REGIME
The first part of the chapter discussed the political and legal significance of the United Nations Declaration on the Rights of Indigenous Peoples 2007, suggesting that the soft law nature of the instrument does not diminish its legal validity and significance.
Having clarified this important point, it is now possible to discuss the way in which the United Nations Declaration on the Rights of Indigenous Peoples 2007 approaches the intellectual property rights of Indigenous peoples. The traditional regime of intellectual property recognises the primary importance of the economic aspect of culture, and is premised on the concept of individual rights; 40 Indigenous peoples, by contrast, emphasise the collective character as well as spiritual connotations of their cultural manifestations. 41 More generally, it can be said that Indigenous culture is 'a holistic concept based on common material and spiritual values', 42 which includes manifestations in, among other areas, language, spirituality, arts, traditional knowledge, customs, rituals, ceremonies, methods of production, economic activities and cosmovisions. 43 The different approach to and understanding of culture create important tensions between Indigenous peoples' rights and the intellectual property regime. For example, Indigenous peoples claim that their traditional knowledge, which is part of their culture and identity, should be subject to their exclusive ownership and control, but this contrasts, to some extent, with the concept of 'public domain' recognised under intellectual property law. Complications of this kind have contributed to create an unsatisfactory situation which often permits the misappropriation of Indigenous culture and knowledge. The growing international concern surrounding the phenomenon of biopiracy offers a good example in this respect. 44 The severity of the problem of Indigenous IP infringement has led numerous international bodies to take action in an attempt to remedy the current situation. In the last decade, bodies such as the UN Educational, Scientific and Cultural Organization, the UN Conference on Trade and Development, the World Trade Organization TRIPS Council, and, in particular, the World Intellectual Property Organization, have all conducted work related to Indigenous peoples' cultural heritage. 45 Despite all these efforts, a viable legal solution to the problem of biopiracy has yet to be agreed on. 46 Against this background, the United Nations Declaration on the Rights of Indigenous Peoples 2007 provides a human rights response to the question of Indigenous peoples' intellectual property. 47 This means that the intellectual property rights of Indigenous peoples are not regarded as a distinct issue but, rather, as part of the broader human rights framework enshrined in the United Nations Declaration on the Rights of Indigenous Peoples 2007. The resulting interaction has important implications for the way in which the intellectual property rights of Indigenous peoples are read and understood.
Two rights should be singled out by virtue of their centrality to the United Nations Declaration on the Rights of Indigenous Peoples' 2007 human rights framework, namely the right to self-determination and the right to own and control ancestral lands. 48 Self-determination is a far-reaching and controversial right which is normally 44 Biopiracy has been described as the 'unauthorized extraction of traditional knowledge or biological resources and/or the patenting of "inventions" that derive from such knowledge or resources without any provision for sharing the benefits with the providers', Graham Dutfield, 'The Public and Private Domains: Intellectual Property Rights in Traditional Knowledge ' (2000) 21 Science Communication 274-295 at 278. As stated by the UN Expert Mechanism on the Rights of Indigenous Peoples, 'indigenous peoples' cultures … are an expression of their self-determination and of their spiritual and recognised for all peoples under international law. In the context of this chapter, the enduring controversies related to the meaning and beneficiaries of this right need not be addressed. 49 What is relevant, instead, is the fact that self-determination is strictly connected with the cultural rights of Indigenous peoples because, by virtue of this right, Indigenous peoples 'freely determine their political status and freely pursue their economic, social and cultural development '. 50 This means that the protection of their cultural heritage and identity is embedded in the self-determination discourse. 51 Important consequences follow from this premise. For example, Indigenous peoples should have the right, in accordance with their right to self-determination, to allow or deny the use of their traditional knowledge, as this may affect the development of their culture and identity.
Land rights are also importantly associated with the question of intellectual property. Indigenous peoples have a distinctive and profound relationship with their lands. 52 This special relationship is at the core of Indigenous societies, 53 and encompasses social, cultural, spiritual, economic and political dimensions. 54 The United Nations Declaration on the Rights of Indigenous Peoples 2007 aims at preserving this distinctive connection by recognising Indigenous peoples' rights to own and control their ancestral lands, including the resources found thereon. Article 25, for example, recognises the right of Indigenous peoples to 'maintain and strengthen their distinctive spiritual relationship with their traditionally owned or otherwise occupied and used lands, territories, waters and coastal seas and other resources and to uphold their responsibilities to future generations in this regard'. Following on from that, Article 26 establishes that 'indigenous peoples have the right to the lands, territories and resources which they have traditionally owned, occupied or otherwise used or acquired'. Article 26 also enshrines the right of Indigenous peoples 'to own, use, develop and control the lands, territories and resources that they possess'. These provisions are particularly relevant because some components of the Indigenous cultural heritage, for example traditional knowledge, are strictly related to Indigenous ancestral lands, and, more specifically, to the resources found thereon. 55 This means that protecting the traditional knowledge of Indigenous peoples, and, in turn, their cultural heritage, becomes part of the broader international commitment to protect the spiritual relationship that connects Indigenous peoples with their ancestral lands and resources, notably a principle which lies at the core of the United Nations Declaration on the Rights of Indigenous Peoples 2007.
A final important point should be made in relation to the human rights framework of the United Nations Declaration on the Rights of Indigenous Peoples 2007. Rights such as the right to self-determination and the right to own and control ancestral lands are enjoyed collectively by Indigenous peoples. This is particularly important considering that international human rights instruments have been traditionally reluctant to endorse collective rights for sub-State groups. 56 The United Nations Declaration on the Rights of Indigenous Peoples 2007, by contrast, seeks a fair balance between the collective and individual rights of Indigenous peoples, endorsing a conciliatory vision whereby each individual has individual rights and responsibilities within the context of collective rights. 57 This vision is somewhat close to the Indigenous belief according to which the very identity of Indigenous peoples 'is shaped by the dynamic balance between and 55
As noted by Federico Lenzerini, 'plant genetic resources and the traditional knowledge related to them represent two inseparable elements of a unique social (and legal) concept that expresses the spiritual relationship of indigenous groups to their natural resources' (Federico Lenzerini, 'Indigenous Peoples' Cultural Rights and the Controversy over Commercial Use of their Traditional Knowledge', in Francesco Francioni and Martin Scheinin (eds), Cultural Human Rights, Leiden: Martinus Nijhoff Publishers, 2008, 140). 56 For an overview of the individual-collective rights debate under international law, see Peter Jones, 'Human Rights, Group Rights, and Peoples' Rights' (1999) Article 35, for example, affirms that 'indigenous peoples have the right to determine the responsibilities of individuals to their communities'. At the same time, however, one crucial passage of the preamble importantly recognises 'that indigenous individuals are entitled without discrimination to all human rights recognised in international law, and that indigenous peoples possess collective rights which are indispensable for their existence, well-being and integral development as people'. Several provisions of the United Nations Declaration on the Rights of Indigenous Peoples 2007 strengthen the invoked coexistence between individual and collective rights, including Articles 1, 2, 6, 7, 8, 9, 14, 17, 24, 33, 35, 40 and 44. linkage of [their] collective and individual rights'. 58 As will be further discussed in the next section, and in line with its progressive approach to collective rights generally, the United Nations Declaration on the Rights of Indigenous Peoples 2007 fully endorses also the collective character of Indigenous peoples' intellectual property rights.
THE INTELLECTUAL PROPERTY RIGHTS OF INDIGENOUS PEOPLES IN THE UNITED NATIONS DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES 2007
The previous section discussed the intellectual property rights of By connecting intellectual property with the concepts of cultural heritage, traditional knowledge and traditional cultural expressions, Article 31 links the question of intellectual property rights with that of cultural rights, promoting the inclusion of the former within the United Nations Declaration on the Rights of Indigenous Peoples' 2007 human rights framework. 60 Furthermore, this provision fully upholds the collective character of these rights, in accordance with the United Nations Declaration on the Rights of Indigenous Peoples' 2007 overall acceptance of collective rights that was discussed in the previous section. In light of such concerns, the protection of the intellectual property of Indigenous peoples becomes inseparable from the protection of their broadly defined cultural rights. 61 Furthermore, in the United Nations Declaration on the Rights of Indigenous Peoples' 2007 architecture, the effective protection of Indigenous peoples' cultural and intellectual property becomes necessary to the realisation of their fundamental rights to self-determination and to own and control their ancestral lands.
By rejecting a purely economical understanding of culture and promoting a holistic approach to the protection of Indigenous cultural heritage, Article 31 sets a model for future developments in the area. 62 In this respect, it is important to note that Article 31 (2) The close relationship between human rights and cultural heritage has also been confirmed by a recent United Nations report prepared by the independent expert in the field of cultural rights, Farida Shaheed. The report noted, among other things, that 'the need to preserve/safeguard cultural heritage is a human rights issue. Cultural heritage is important not only in itself, but also in relation to its human dimension, in particular its significance for individuals and communities and their identity and development processes.' The report further observed that 'the misappropriation of cultural heritage would also impair the rights of communities to access and enjoy their own cultural heritage' (Farida Shaheed, Report of the Independent Expert in the Field of Cultural Rights, UN Doc.A/HRC/17/38 (21 March 2011), paras 77 and 12).
provisions of this instrument. 63 As discussed in the first part of this chapter, the provisions of the United Nations Declaration on the Rights of Indigenous Peoples 2007 do not produce legally binding obligations. That said, the considerations developed in Section 3 above suggested that the United Nations Declaration on the Rights of Indigenous Peoples 2007 cannot be simply dismissed as non-binding law. By virtue of its drafting history, normative content and widespread international support, the United Nations Declaration on the Rights of Indigenous Peoples 2007 represents a highly influential legal instrument which reflects the current Indigenous rights regime at the international level. For this reason, United Nations human rights treaty bodies have used it as a guide to interpret State parties' obligations under their respective instruments, 64 regional human rights courts and quasi-courts have endorsed it in their judgments, 65 and United Nations specialised agencies have made it the central instrument around which to develop their own initiatives in the field of Indigenous rights. 66 It follows that international bodies and States should pay considerable attention to the United Nations Declaration on the Rights of Indigenous Peoples' 2007 overall approach to the question of Indigenous culture heritage, and use Article 31 as a reference point for their work concerning the intellectual property rights of Indigenous peoples.
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Article 42 establishes that 'the United Nations, its bodies, including the Permanent Forum on Indigenous Issues, and specialized agencies, including at the country level, and States shall promote respect for and full application of the provisions of this Declaration and follow up the effectiveness of this Declaration'. 
